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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Livingston J. Papse Sr. agreed to plead guilty to one felony
count of operating a motor vehicle while under the influence of alcohol, drugs and/or any other
intoxicating substance.

In exchange, the State agreed to concur with the sentencing

recommendation in the Presentence Report ("PSI"). The PSI recommended that the district court
retain jurisdiction because a previous period of incarceration had not helped Mr. Papse to
overcome his drinking problem. At the sentencing hearing, the State made that recommendation
but also made statements that were fundamentally at odds with the recommendation. Thereafter,
the district court imposed a sentence often years, with six years fixed.
In his appellant's brief, Mr. Papse argued the State breached the plea agreement when it
made statements that were fundamentally at odds with the recommendation it agreed to make,
and this breach amounted to fundamental error.

Additionally, he asserted the district court

abused its discretion when it imposed an excessive sentence.
This reply brief is necessary to address some of the State's claims regarding the first
issue, and the fact that, since the initial briefs were filed in this case, this Court issued State v.

Miller, No. 46517, 2019 WL 1217673 (Idaho Mar. 15, 2019), which clarified the fundamental
error doctrine in Idaho.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated m
Mr. Papse's Appellant's Brie£

They need not be repeated m this Reply Brief, but are

incorporated herein by reference.

1

ISSUES 1
I.

Did the State breach the plea agreement when it made statements that were
fundamentally at odds with the recommendation it had agreed to make?

II.

Did the district court abuse its discretion when it imposed a sentence of ten years, with
six years fixed, following Mr. Papse's guilty plea to one count of operating a motor
vehicle while under the influence of alcohol, drugs and/or any other intoxicating
substance?

1

This reply brief will not address Issue II.
2

ARGUMENT
The State Breached The Plea Agreement When It Made Statements That Were Fundamentally At
Odds With The Recommendation It Had Agreed To Make
In his appellant's brief, Mr. Papse argued the State breached the plea agreement by
making statements at the sentencing hearing that were fundamentally at odds with the
recommendation it was obligated to make, and this amounted to fundamental error.

(App.

Br., pp.7-18.) In response, the State claims Mr. Papse has failed to show fundamental error.
(Resp. Br., pp.6-8.)
This Court's recent opinion in State v. Miller, No. 46517, 2019 WL 1217673 (Idaho
Mar. 15, 2019), which was issued after the appellant's and respondent's briefs were filed in this
case, 2 clarified the fundamental error analysis with respect to the second and third prongs of the
analysis. Regarding the second prong-the requirement that the error be clear from the recordthe Court wrote, "This means the record must contain evidence of the error and the record must
also contain evidence as to whether or not trial counsel made a tactical decision in failing to
object." Id. at *2. The Court also stated, "[W]e clarify that whether trial counsel made a tactical
decision in failing to object is a claim that must be supported by evidence in the record." Id.
In this case, the error is clear from the prosecutor's statements. (See 10/23/17 Tr., p.10,
L.9 - p.12, L. 11.) Indeed, arguing that the recommendation he was obliged to make was a "gift"
in light of Mr. Papse's history, and stating that he would make the recommendation "even
though" Mr. Papse had not been able to complete treatment in the past, "conveyed a reservation
regarding the advisability of' retaining jurisdiction, and implied that a longer sentence would be
more appropriate. See State v. Wills, 140 Idaho 773, 776 (Ct. App. 2004). Therefore, Mr. Papse

2

This appeal was suspended pending the outcome of Miller.
3

was denied the benefit of his bargain under the plea agreement, and his right to due process was
violated. (See App. Br., p.7.)
The State argues that it is "not clear on the record that the lack of objection to any of
these statements was not a tactical decision by defense counsel." (Resp. Br., p.7.) However, the
State makes this conclusion based only on speculation.

It claims, "Counsel could have

concluded . . . that the prosecutor's comments were directed primarily to the defense

recommendation of probation." (Resp. Br., p.7 (emphasis added).) Additionally, the State goes
on to argue, "It is also conceivable that defense counsel could have concluded that an objection
would be ultimately futile .... " (Resp. Br., p.7 (emphasis added).) However, State v. Sutton,
151 Idaho 161, 166-67 (Ct. App. 2011) made it clear that the State's speculation that counsel did
not object for a tactical reason is not sufficient to show a failure to object constituted a tactical
decision. Further, because the record reveals no objectively reasonable basis not to object to
statements that clearly called for a greater sentence than the prosecutor was obligated to
recommend, the record shows that defense counsel's failure to object was not tactical.
Miller also clarified the third prong of the fundamental error test as follows: "the third

prong of Perry requires that the defendant demonstrate that the clear error in the record-i. e., the
error identified in the first and second prongs-actually affected the outcome of the trial
proceedings." Miller, 2019 WL 1217673, at *2. The State argues that, because the district court
commented on Mr. Papse' s prior record and expressed concern that he had not previously
engaged in rehabilitative programs while incarcerated, his claim of fundamental error fails on the
third prong. (Resp. Br., pp.7-8.) However, these facts actually support the notion that, had the
prosecutor made a sincere recommendation for retained jurisdiction as he was obligated to do,
the district court would have either retained jurisdiction so that Mr. Papse could get treatment, or

4

at least imposed a shorter sentence than ten years, with six years fixed. Instead, the prosecutorbefore begrudgingly recommending that the district court retain jurisdiction to "give the
defendant an opportunity to prove he can do treatment, even though he's elected not to in the

past"-echoed the district court's concerns and asked at what point Mr. Papse placed "society at
such risk that the only choice" for the court was incarceration. ( 10/23/17 Tr., p.10, L.23 - p.12,
L.11 (emphasis added).)

These comments effectively disavowed the recommendation the

prosecutor agreed to make and amounted to fundamental error. Indeed, the extended sentence
the district court ultimately imposed shows the prosecutor's comments, which underscored the
district court's concerns instead of simply making the recommendation required by the plea
agreement, affected the outcome of Mr. Papse's sentencing.

CONCLUSION
Mr. Papse respectfully requests that this Court vacate his sentence and remand his case
for resentencing before a different judge. Alternatively, Mr. Papse requests that this Court
reduce his sentence as it deems appropriate.
DATED this 16th day of July, 2019.

/ s/ Reed P. Anderson
REED P. ANDERSON
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 16th day of July, 2019, I caused a true and correct copy
of the foregoing APPELLANT'S REPLY BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
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